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PER CURI AM

Thomas M Hodges pled guilty to nine counts of nmai
fraud, in violation of 18 U . S.C. § 1341 (2000), ten counts of noney
| aundering, in violation of 18 U.S.C. § 1956(a)(1) (2000), and one
count of enbezzlenent of an insurance premum in violation of 18
U S.C § 1033(b)(1) (2000). Hodges was sentenced to 58 nonths
i npri sonment on each count to run concurrently, followed by a term
of two years of supervised release on each count to run
concurrently.

On appeal, Hodges does not challenge his conviction. He
does, however, argue that the district court erred in treating the
United States Sentencing GCuidelines as mandatory and that an
enhancenent to his sentence for abuse of a position of trust under
the federal Sentencing GCuidelines was based on judicial fact-

finding in violation of United States v. Booker, 125 S. C. 738

(2005).* W agree. Wiile we affirm Hodges’ conviction, we vacate
his sentence and remand the case for resentencing in accordance

wi t h Booker. ?

'Hodges preserved the i ssues for appeal by raising themin the
district court.

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cr. 2005), “[w e of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Hodges' sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of the appeal”).
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Al though the Sentencing GGuidelines are no |onger
mandat ory, Booker makes clear that a sentencing court mnust still
“consult [the] Guidelines and take them into account when
sentencing.” 125 S. C. at 767. On remand, the district court
should first determ ne the appropriate sentenci ng range under the
Guidelines, making all factual findings appropriate for that

determ nation. See United States v. Hughes, 401 F. 3d 540, 546 (4th

Cr. 2005) (applying Booker on plain error review). The court
shoul d consider this sentencing range along with the other factors
described in 18 U S . C. § 3553(a) (2000), and then inpose a
sent ence. Id. If that sentence falls outside the Guidelines
range, the court should explain its reasons for the departure, as
required by 18 U . S.C. 8§ 3553(c)(2). Id. The sentence nust be
“Wthin the statutorily prescribed range and . . . reasonable.”

|d. at 546-47.°3

Hodges and the Government agree that the district court is
not bound by the alternative sentence it previously announced in
accordance with our opinion in United States v. Hammoud, 381 F.3d
316, 353-54 (4th CGr. 2004) (en banc), cert. granted and judgnent
vacated, 125 S. C. 1051 (2005), and vacated and renanded,

F. 3d ___, 2005 W 975119 (4th Cr. Apr. 27, 2005) (en banc).
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We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




